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(en) #I< ieIT/ File No. GAPPL/COM/STP/1152/2022-APPEAL g5-s
7~la zr?gr ieaa f4aim I

('€!") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-136/2022-23 and 01.03.2023

(if)
aRa fa +TT/ sf7 arfergrar, sign (sfta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

rt#ta Rt frial
('cf) Date of issue

06.03.2023

Arising out of Order-In-Original No. · AHM-CEX-003-ADC-PBM-022-21-22 dated

(s) 28.02.2022 passed by the Additional Commissioner, CGST, Gandhinagar

Commissionerate

" ,. am: M/s Prem Rajaram Yadav, 44-lndraprasth Park
&I 4 IC"\ cfi ct I 'cfiT ;:rn:f LfcTT /

('cf) Name and Address of the Society, Opp. Galaxy Cinema, Naroda, Ahmedabad,
Appellant Gujarat-382330

Rt&rfzf-a?gr riatr sramar ? at azz st?graufazfrfaR7 aaT@+T TT
sf2at #itaftrzrar g+tu lea rd#mar2, 9arf er n2gra f@ca gt «mar?

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application., as the one may be against such order, to the appropriate authority in the
following way.

rdatarglruraa:
Revision applicatipn to Government of India:

(1) aka 3graa gt«c zf2fr, 1994 Rt arr zraaRt aag nuribapitas arrRt
5-err eh rrr ucan h ziafrqrrur zmaafla, wtat, fe iata, asa fa1T,
tf#ifa, ftaa&tr #ra, tiaraf, +&fl««ft: 110001 #t Rt ftafe:

A revision. application. lies to the Under Secretary, to the Govt. of India, Revision.
Application. Un.it Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section.-
35 ibid: -

(a) zfm Rt zf a sa @Rt z(Rat anff osrm atr atafa ft
sosrtra ssrn nta zu tfi, afrszrnatsuerzaz f4ft mtar
[aftusrrgtmR1far atr &t

1 In case of any loss of goods where the loss occur in transit from a factory to a
·ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©') ma hagft ug atvat it faff4aa nrma a [Rafa5tr gcamgTT

sgrr gt«ah Raz#mar it sq hag faru ar2i faff@a

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(a)' if@a 5qua fr saraa gr#mat a fu itzthfmrr #Rtzst an?r t sea
eat ti fa h g1Ra srgmn, fr rtRa atr w ata i fa rf@fr (i 2) 1998

enzr 109 tr fz=a Ru +g gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) h4hrsgraa ga (fa) faral, 2001 afr 9 %iafa faff ya ien<g-8?t
'SITT1llT , )fa sn2gr ? fa am2r )fa flat#lm ah slag-r?gr vi sf srr ft if-if"
fail a Tr 5fa zaa fut star arf@ ah arr arar < #r gff h ziavia ma 35-~ it
faafRa Rt h grara haq eh arr £tr-6 arrRt #fa fl2tt arReut

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

0

(3) Rf@sa zaa arr sgtirav4«a rt at5aa 2tat sq? 200/- Rr {ratRt
str sitszt iamv are a sat gtt 1000/- Rtfl rat ft#qt

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved 1s Rupees One Lac or less and Rs.1,000/- where the amount involved ·.
is more than Rupees One Lac.

m+rT !{r!l, ~ '3 ,9 I cl.rt !{r!l 1:!;cf -?i"cffcfi""{ <:Ii 41 J1nttf@awh7Ra sRt:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) a{tragta tea srf@2f7a, 1944 cl?r ma 35-~/35-~% 3fctl"IB:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) fRa qRaa aag mar h rarar ft sfla, sRt a fl green, #tr
'3 ,9 I cl. rt !{rf1 ~~ d-{ 41 J1 +ntnf@raw (fez) Rt ufgEaa 2fr fear, i?_4-I cl. I q I c;_ 'A' 2nd l=ITITT,

aglt +ran, ra,tar, zrarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

ppeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
. ibed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
i d against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dema11.d /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar pf a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z4faz a2gr4&q s?git mrarr @tar 2 at r@tar sitarfg fir mr ratsf@
±tfr sr arfgu zr zr h gta gr sf fa far ut afaak a fc zrnferfa sf«t
nrznrf@law Rt "Q,cf, 3fCflc;r 'lfT~~-aj'i- "Q,cf, 3TITTrf fctv:rr \JfTcfT ~I

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-ll ra tar grca zf2fr 1970 rn ttf@era ft st4ft -1 k ziafa faff fag gar s
meat rpc?gr zrnffa fofu nf@2rat a searpal Rtu7fas6.50T11I«a
g[ca feazgtrarf@ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < zt ii@awt #Ritaan fail Rt 2l sft eat anafa far war ? sit fl
gr«ea, #fir sgrar gr«ea vi ata zf)Ra rzrtznf@law (4raff@f@m) frr:r:r, 1982 if~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftr gr«a, #trsqrar grca qiat#c ahtr nan@aw (fee) ah 7fa 3ht ahr
# cfidolll-ti4I (Demand)~ zy (Penalty) 91T 10% pas #r zfa 2 zraif, sf@4apf s#Tr
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
ktGara gra zit hara h ia«fa, gnf 2tuafar Rt is (Duty Demanded) I

(1) de (Section) 11D h dz« H2:'1Tftcr um;
(2) fanadz fezRt u@r;
(3)a #fez faith fa 6 hag eruRn

zpaw'ifsf' Ruzqstft garusf'arfaa fgfr aar fa

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r em2gr7fa sf« f@erare szt ga srzrar gr=a ar au fa1Ra gt atr fuz
« k10%4ra zi sgtha av [aatR@a gt aa ars#10% marTRtstmfr zl

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."

3
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RR sm?g / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Prem Rajaram Yadav, 44-Indraprasth

Park Society, Opp. Galaxy Cinema, Naroda, Ahmedabad-382330, (hereinafter referred

to as the "appellant") against Order-In-Original No.AHM-CEX-003-ADC-PBM-022-21-22,

dated 28.02.2022 [hereinafter referred to as the "impugned order"], passed by the

- Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar [hereinafter

referred to as the "adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ABTPY8125CST001 for providing taxable services viz. Goods

Transport Agency services. As per the information received from the Income Tax

department, discrepancies were observed in the total income declared in Income Tax

Returns/26AS, when compared with Service Tax Returns of the appellant for the period

F.Y. 2015-16 and 2016-17. In order to verify the said discrepancies as well as to Q
ascertain the fact whether the appellant had discharged their Service Tax liabilities

during the period FY. 2015-16 and 2016-17, letter dated 04.06.2020 was issued to

them by the department. The appellant failed to file any reply to the query. It was also

observed by the Service Tax authorities that the appellant had not filed ST-3 returns for

the FY. 2015-16 and 2016-17. It was also observed that the nature of services provided

by the appellant were covered under the definition of 'Service' as per Section 65B(44)

of the Finance Act, 1994 , and their services were not covered under the 'Negative List'

as per Section 66D of the Finance Act,1994. Further, their services were not exempted

vide the Mega Exemption Notification No.25/2012-S.T., dated 20.06.2012 (as

amended). Hence, the services provided by the appellant during the relevant period 0
were considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the F.Y. 2015-16 and 2016-17 was determined on the

basis of value of difference between 'Sales of Services under Sales/Gross Receipts

from Services (Value from ITR)' as provided by the Income Tax department and the

'Taxable Value' shown in the Service Tax Returns for the relevant period as per

details below:
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TABLE
(Amount in Rs.)

Period Total Income Income on Difference of Rate of Service Service Tax along
as per ITR-5/ which Service Value Tax with Cess

26AS Tax paid [Including Cess] Demanded
1) (2) (1) -(2) = (3) (4) (5)

2015-16 1,62,00,071 0 1,62,00,071 14.5% 23,49,010

2016-17 2,00,51,586 0 2,00,51,586 15 % 30,07,738

Total 3,62,51,657 0 3,62,51,657 53,56,748

0

4. The appellant was issued a Show Cause Notice vide F.No. V.ST/15-

67/DEM/OA/20, dated 12.10.2020, wherein it was proposed to:

► Demand and recover Service Tax amount of Rs. 53,56,748/- under the proviso to

Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section 75 of the

Finance Act,1994;

> Impose penalty under Section 76, 77(2), 77(3)(c) and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated vide the impugned order wherein:

► Demand for Rs. 53,56,748/- was confirmed under the proviso to Section 73(1) of

the Finance Act, 1994;

► Interest was imposed to be recovered under Section 75 of the Finance Act, 1994;

► Penalty amounting to Rs. 53,56,748/- was imposed under Section 78 of the

Finance Act, 1994;
► Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

0 1994;
» Penalty of Rs.10,000/- was imposed under Section 77(3)(c) of the Finance Act,

1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► There is no suppression of facts, since the department was well aware of the

facts. Hence, the invocation of extended period of limitation is wholly incorrect in

law.
► The appellant has been Goods Transport Agency [GTA] and comes under the

purview of Notification No.30/2012-Service Tax, dated 20.06.2012 and the

persons receiving the service will be liable to pay 100% of Service Tax on

services received from a GTA.

"'z e
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)> Moreover, the appellant has Parcel Booking Receipt in the relevant Financial

Year, hence they come under the exemption as per the Notification No.25/2012

Service Tax.

► The department has haphazardly work-out the same and the appellant has not

been given the benefit of such notifications. Hence; the appellant is not liable to

pay Service Tax amount of Rs.53,56,748/- on such receipt earned in the F.Y.

2015-16 and 2016-17.

► Since, they are not liable to pay Service Tax, interest under Section 75 and

penalties under Section 78 of the Finance Act, 1994 are also not leviable. They

relied on the decision in case of Sainik Mining and Allied Services Ltd. Vs

Commissioner of S. T., Delhi. [2019(28) GSTL 156 (Tri. Del.)).

7. It is observed that the appellant is contesting the demand of Service Tax along

with interest & also imposition of penalty totally amounting to Rs.1,07,33,496/- [i.e.

Service Tax Rs.53,56,748/-, Penalty Rs. 53,56,748/- Rs.10,000/- & Rs.10,000/-] (

confirmed / imposed under Section 73(1), Section 78 , Section 77(2) and Section

77(3)c) of the Finance Act, 1994 , respectively. Upon scrutiny of the appeal papers

filed by the appellant on 30.05.2022, it was noticed that they had submitted DRC-03

dated 28.05.2022 showing payment of Rs.4,01,757/- towards pre-deposit in terms of

Section 35F of the Central Excise Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal, vide

Circular No.1070/3/2019-CX, dated 24.06.2019, directed that from 1 July, 2019

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E

payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from F.No.CBIC- 0
240137/14/2022-Service Tax Section-CBEC, wherein it was instructed that the

payments made through DRC-03 under CGST regime is not a valid mode of payment for

making pre-deposits under Section 35F of the Central Excise Act, 1944 and Section 83

of the Finance Act, 1994.

9, In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:
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"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed beforefiling appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal

() under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and
penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of Central Excise
lower in rank than the [Principal Commissioner of Central Excise.or
Commissioner of Central Excise];"

10. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

1152/2022-APPEAL, dated 24.11.2022 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX, dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the receipt

of this letter. Theywere also informed that failure to submit proof of pre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. A reminder letter FNo. GAPPL/COM/STP/1152/2022

APPEAL, dated 13.12.2022 was also issued to the appellant to make the pre-deposit and

to submit the document evidencing payment within 7 days of the receipt of the letter.

0

11. The appellant, vide letter dated 19.12.2022, have prayed to consider their DRC

03 as pre-deposit payment or to grant them more time for the payment owing to

financial crisis. The appellant further informed that they have applied for refund of the

amount paid in DRC-03 and they would pay the pre-deposit amount on receipt of the

refund. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX, dated

24.06.2019. It is observed that though sufficient time was granted to the appellant to

make the payment of pre-deposit in terms of Circular No.1070/3/2019-CX, dated

24.06.2019, they have failed to furnish proof of revised payment of pre-deposit of 7.5%

of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022 issued from

F.No.CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued by

the CBIC consequent to the directions of the Hon'ble Bombay High Court in the case of

Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of 2022,

which is reproduced below :

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some
appellants are filing appeals after making pre-deposit payments through
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DRC-30/GSTR-3B. In our view, this has very wide ramifications and
certainly requires the CBI & C to step in and issue suitable
clarifications/guidelines/answers to the FAQs. We would expect CBI & C to
take immediate action since the issue has been escalated by Mr.Lal over
eightmonths ago."

13. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of Section

35F of the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals), as the

case may be, shall not entertain any appeal unless the appellant has deposited 7.5% of

the duty, in case where duty or duty and penalty are in dispute. These provisions have

been made applicable to appeals under Section 85 of the Finance Act, 1994. Hence, this

authority is bound by the provisions of the Act and has no powers or jurisdiction to

interpret the mandate of Section 35F in any other manner. As such, I hold that for

entertaining the appeal, the appellant is required to deposit the amounts in terms of

Section 35F, which was not done. I, therefore, dismiss the appeal filed by the appellant

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made
2

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

15. sf4af ta af fr&sfta R4tu sqt a@at fan star?t

The appeal filed by the appellant stands disposed of in above terms.

0

. .ac....
· Akhilesh Kumar)

Commissioner (Appeals)

Date: 01.03.2023

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

To,
M/s. Prem Rajaram Yadav,
44-Indraprasth Park Society,
Opp. Galaxy Cinema, Naroda,
Ahmedabad-382330, Gujarat.

Copy to: 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhi):'lagar.

3. The Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

4. The Assistant Commissioner, CGST & C.Ex., Division-Gandhinagar, Commissionerate:

Gandhinagar.

5. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

6Guard File.

7. P.A. File.
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